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@\@\ July 10, 2009

Ms. Patty Hobin

Town Clerk

P.O.Box 270

LaPointe, WI 54850 fax to 747-6654 & first class

Re: Proper proceduare related to significant changes in zoning ordinance

Dear Ms. Hobin:

I am writing in response to your fax regarding the proper procedure to be followed for significant
changes to the zoning ordinance. I have reviewed the June 23, 2009 fax and attachments that you
gent. Because the attachments included a memo from Zoning Administrator Jen Croonborg that
referred 1o a good deal of other information T asked that Jen provide that information to me, and !
have likewise reviewed it. 1 will state the issue as best] am able to frame it, review some of the legal
concepts that are applicable, and then discuss how I think this matter might be best approached.

ISSUE

‘What is the proper procedure to be followed when the town ig involved in a significant modification
of their zoning ordinance?

Short answer: The proper procedure to be {ollowed is contained in §62. 23(7)(d)2 {copy attached).
That statute says the Town a.téiard may adopt amendments to an existing zoning ordinance after first
submitting the proposed t to the Town Plan Commissjgn for recommendation and report
at‘ter i§ rst prow:.hng for a pubhc g preceded by a Class 2 tiotice. If the proposed amendment

dtheeffects ible use of any propertgwithinthe town, the notice shall include
either ;map shcmng the m-ty affected by the amendments or a description of the property
affected*by.the amendments and a statement that a map wiay beobtained from the Town Board. (The
language in this statute refers to “council” rather than “Town Board” because §62.23(7) is ordinarily
applied to cities but also applies to towns exercising village powers).




T ~13-2089 @8:81 FAUEBRBACH % MARTELL SC 7155820321 P. 3359

FAUERBACH & MARTELL, S8.C.

Ms. Patty Hobin
LaPointe Town Clerk
July 10, 2009

Page 2

LAW

§62.23(7)Xd)3 provides that,
“The council may repeal or repeal and reenact the entire district plan and all zoning
regnlations in accordance with subd. 1. The council may repeal or repeal and reenact
a part or parts of the district plan and regulations in accordance with subds, 2. and

2m.”

When I have seen some of the correspondence that has been circulating within the town hall it
appears to me that people were focusing on whether or not this was a text change or a major rewrite
of the ordinance. Based upon the above language I don’t think that is the issue. I think the issue is
whether it is a complete repeal and reenactment of the ordinance or a partial repeal and reenactinent.
I will discuss below the extent of ﬂ;ggggnges in the ordinance but I think it is apparent that while
the changes are substantial they ar ,f 1ot gcomplete repeal and reenactment of the ordinance.

§62.23(7Xd)2 is, therefore, applicable and provides that the Town Board may adopt amendments to
the existing zoning ordinance after submitting those proposcd amendments to the Town Plan
Commission. The public hearing is before the Town Plan Commission but it is niot necessarily the
job of the Town Plan Commission to make the decision on what the ordinance should be; that job
belongs to the Town Board. The job of the Town Plan Commission isto make a “recommendation™
§62:23(7)(d)2. The Town Board may then accept or reject the recommendation.

If you carefully follow the language in the above statute you will note that the Town Board may
adopt the amendment after first “submitting the proposed amendments to the Town Plan
Commission”. That presupposes that there is an ordinance change in existence to present to the
Town Plan Commission. Tunderstand that the recent and not so recent history of zoning inthe Town
of LaPointe is that the Town Plan Commission is involved in the drafting of the ordinance. Tdon’t
think there is anything illegal about that, but I do think a proposed ordinance has to be in existence
before the Town Plan Commission considers it for a recommendation and before there is any notice
of a public hearing. Notice of a public hearing, therefore, needs 1o be delayed until there is a specific
ordinance change to be considered.

4 want to emphasire that this does not in any way preclude additional public hearings or open
" meetings at which public comment and input on the proposed change can be obtained. T would

certainly recommend that. However, I am not saying that there is necessarily more than one pubfic -

hearing required. As a practical matter, if the Town Plan Commission is going to put these
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ordinances together they need to have meetings and those meetings are subject to all the rules of the
open meetings and open records law. If the town does not follow them it will be sued, the lawsuits
will likely be successful and there is a significant probability that the town would even have to pay
the other side’s attorney fees.

Jen Croonborg has provided me a number of additional items from the Guide to Communiry
Planning in Wisconsin by Brian W. Ohm. I suspect that Mr. Ohm knows significantly more about
this subject than I do, but the things he put together in this guide are his interpretation of the law and
he is applying it to at least three different situations: county zoning; town zoning; and town with
village powers zoning. Some of the things he puts forth in this publication are, in my opinion, not
clearly legally required for a town exercising village powers. T will focus on what is minimally
legally required in the “discussion” section below, but first I think there needs to be statements of
some additional facts related to what has already happened related to ordinance changes.

FACTS AND DISCUSSION
The recent history of the town’s effort to modify its zoning ordinance has apparently ocourred over
a significant period of time and certain changes have already been passed. Those changes include
the following:

1. The addition of a new Sec. 4.3.3 tegarding nonconforming grandfathered lots, including
decreased setbacks up to 50% for lots of prior record.

2. The addition of a new Sec. 4.4 4 regarding camping on private lands. No permit or
permanent sanitary area is required for a camping unit.

3. The repeal and rewrite of Sec. §.42 rcgardiﬁg conditional use permits (CUPs) instituting an
entirely new procedure for CUPs,

4, The deletion of Sec. 15 regarding the complaint process related to CUPs.

5. The repeal and rewrite of the definition of “guest house”.
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6. The addition of a new Sec. 6.10 related to 1he usc of residential dwellings and property for
occupational or business use.

In addition to these changes there are other very significant changes that are apparently under
consideration or at some point in the process but not yet passed:

1. Proposed change to Sec. 3 regarding zoning districts.

2. Proposed changes to the “definitions” section, including the definition of “mixed use district”
and a “functional family”,

3. Proposed changes to the zoning schedules, including dimensional tables and decreased
measurements and how to take those measurements,

4, A number of issues raised by the General Code company and their January 2007 editorial
analysis.

5. A new section for non-conforming lots, also from General Code.

My comments will first focus on the changes that have not yet been completed. Those changes
definitely come under the procedure in Sec. 62.23(7)(d)2. A Town Board may adopt the
amendments after first submitting the proposed amendment to the Town Plan Commission and
getting their report. The Town Plan Commission has to have a public hearing following a Class 2
notice procedure. If the proposed amendment has the effect of changing the allowable use of any
property within the city the notice shall include either a map showing the property affected or a
description of the property atfected by the amendments and a statement that a map may be obtained
from the Town Board. If for some reason the Town Board does not receive recommendations and
a report from the Town Plan Comtnission within 60 days of submitting the proposed amendment the
Town Board may , but is not required to, hold hearings without first receiving the recommendations
and report.

At the risk of appearing redundant, I want to again point out that before there 15 any kind of public
hearing hotice, which obviously has to come before the public hearing, there has to be speeific
proposed ordinance provisions to be considered and commented on at the public hearing. If you
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don’t have that the public hearing with a Class 2 notice is premature. The Guide o Community
Plunring in Wisconsin by Brian W, Ohm certainly suggests a more protracted procedure. Giventhe
extent of the rewrite in this case, that might very well be a good idea, but I can’t see that it is legally
required.

However, 1 do want to suggest consideration, or perhaps reconsideration, of some ordinance
provisions that have already been passed because of legal issues that could create problems for the
town if they are not considered.

When T first started to review these materials I took the approach of only ooking forward and not
looking backward at items that had already been passed. However, while I was working on this [
was also working on an opinion that I recently provided to you regarding the open records
requirement related to information on Town Board members’ computers and Mr. Allen’s open
records and open meetings complaint. § am not representing the town related to the actual complaint.
That is Matt Anich’s job to deal with District Attorney Sean Duffy. However, it is difficult for me
to do this opinion letter and ignore the information that I came across in doing the last opinion letter.
§ express no opinion on whether or not there were violations of the open meetings or open records..
law regarding the prior process. I was not involved in that process and I understand that the
documentation that is available may be incomplete and somewhat unclear. Nonetheless, I understand
that there is a pending complaint on this issue and that there is some public opinion to the effect that
prior amendments to the ordinance could have been done in amore open fashion. In doing my work
for the town I try to completely ignore public sentiment whenever possible and just try to give as
neutral and unbiased of an opinion on the law as I can. The problem is that I also have to be
concerned about things that could happen and cause lawsuits for the town. I make every effort to
see that they can be avoided and if there is a significant chance that the town is going to be sued for
something I can’t very well ignore that. If all the existing recent changes were reconsidered in ¢clear
complisnce with the open meetings law that would make a successful open meetings prosecution
more difficult and unlikely.

I have atso reviewed some of the changes to the ordinance that have already been made, at least
through early June 2009. Thaven’t studied all the various sections and compared one to another
because nobody asked me to. However, I do note the following things that I think are worthy of
consideration or reconsideration:

1. There seems to be a number of conflicts between Sec. 7.1 of the ordinance and 8.4.2
regarding CUPs. There is still a procedurs for revocation of a CUP, but it is unclear whether

there is a right to any hearing.
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2. Sec. 4.3.3 regarding reduced setbacks for nonconforming lots is very confusing and possibly
illegal, based upon how it is imterpreted. It looks like an “aggrieved” owner of a
nonconforming grandfathered lot can apply to the Board of Adjustment for reduced setback.
However, there are other parts of the ordinance that make it sound like the reduced setbacks
are simply automatic. If the Board of Adjustment is going to consider these situations what
legal standard do they apply? The proper legal standard under the Wisconsin case law for
the granting of a variance is “unnecessary hardship™ but parts of the ordinance make it sound
as though the relief comes automatically and that is not the same as unnecessary hardship,
by a long shot. If you want to give a more automatic or easier to obtain relief to the owners
of nonconforming grandfathered lots you can certainly do that but it ought to be by some sort
of special permit or special exception process that could be issued by the Town Plan
Commission and not by the Board of Adjustment. It could also be issued by the Board of
Adjustment but T don’t think you would want to call it a variance.

3. Section 185, as I understand it, has been revoked yet it is referred to in other sections df the
ordinance.

CONCLUSION

Ido not believe that there is a separate procedure for major ordinance revisions versus text changes.
Under §62.23(7)(d)3 the choices are between total repeal and reenactment of the ordinance and a
partial repeal and reenactment of the ordinance. What the town is in the process of doing is making
a substantial change in the ordinance but it is still partial and not total. The proper procedure for that
is included in §62.23(7)(d)2 as set forth above. I think that contains the legal requirements and other
requirements in the Guide (o Community Planming in Wisconsin by Brian W, Ohm may be advisable
,and good public policy but.are not necessarily legally required. Nonetheless, 1 do believe that a
;specific ordinance draft is required prior to the public hearing,

T have some significant misgivings about both the process and the end product of zoning ordinance
changes that have already been completed. While it may not technically be legally required, I
suggest that the Town Plan Commission be requested to put together one set of changes that would
include everything now under consideration plus changes to some fairly obvious problems that have
already been put into the ordinance related to CUPs and reduced setbacks for nonconforming lots.
Treally think these sections need to be cleaned up. Until they are cleaned up [ would suggest a brief
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moratorium on CUPs and reduced setbacks for nonconforming lots. Before any more new ordinance
changes are noticed for public hearing I suggest that those proposed ordinances be submitted to
someone with legal training,

Should you need anything else on this please feel free to contact me.

Sincerely,

FAUERBACH & MARTELL, S.C.

Ve v

Michael F. Fauerbach

MFF:da

encl

cg:  Greg Nelson w/encl
Ted Pallas w/encl

Jen Croonborg w/encl
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protection of groundwater resources; to gravent the overcrowding
of 1and: to avoid undue concentration of population; to facilitate
the adequate provision of transportation, watsr, SEWCTSEE,
schoots, parks vl other public requirements, and to preserve
burial sites, as defined In 5. 157.70 (1) (). Such regulations shall
be macks with reasonshle consideration, smong other things, of the
-charaeter of the dishict and it peculier suitability for pemicular
gses, and with 2 visw to conscrving the vaine of buildings and
_encouraging the most appropriate use of land throughout such

{d) Method af procedure, 1. a. Upon the request of the ity
conncil, the city plan commission, the board of public land com-
missioncrs. or if the city has neither, the city plan commitiee of the
ity council shall prepare and recomunend a district plan and rogu-
{ations for the city. Following the formulation of tentative recom-
mendations a public hearing shall be held by, at the council’s
option, the council, the plag conumission, the board of public land
_enmmissioners or the pled committee. The snfity holding the
hearing shall consider any comments made, or subminted, by the
commamnding officer, orthe officer’s designee, of a mititary base
or instaliation, with w Jeast 200 assigeed military personneh o that
contains at least 2,000 acres, that is located in or nesr the city. Ax
least 10 days’ prior written notics of any such hearings shatl be
given 10 the clerk of any municipality whose boundeaies are
withir 1,000 feet of auy lands inchaded in the proposcd plan and
regulations, and to the commanding officer, or the officer’s desig-
nes, of any military base or mstallation, with at Jeast 200 assigned
military personpe} or that contains at least 2,000 acres, thar is
located in or near the ¢ity, but failurs to give such notice shall not
invalidate such district plan or regulations. Publication of a class
.2 .notice, under ch. 983, of the tentative recommendations and
hearings therzon must be made ouce during each of the 2 weeks
prior to such hearing. If the proposed dismict plan and regulations
have Yhe effect of changing the allowsble ust of any property
within the city, the notice shall include either & map showing the
propérty affected by the plan and regulations or a description of
the property affecied by the plan ana regulations and a stasment
that 2 map may be obtained from the city council,

b, The ¢council may make changes in the tentative recommen-
dations after first submitting the proposed changes to the plan
cammission, board of pubfic comumssiomers or plag comimite.
tee for recommendation and report snd aﬂer.,publishai;j aclass 2
notice, under ch. 985, of the proposed changes hearings
thareon as well us the notice to the clerk of any contiguous rmici-
pality 2wl to the commending officer, or the offizer’s designes, of
any railitary base or installation, with af least 200 assigned mili-
tagy personne) or that contrins at least 2,000 acras, that is locatad
it or naear the Gity, as required in subd, 1, a. Hearings onthe pro-
posed changes may be held by, at the couneil s option, the coungil,
the plan commission, the board of public land commissionerm or
the plan commitise. The endry holding the heoring shail vonsider
any eomments made, or submitted, by the commanding officer, or
the officer’s desigmee, of & military base or installation, with at
least 20D assigned military personnel or that conigins at least
2,000 acres, that is Jocated in or near the city, I the proposed
changes to the proposed district plag and regulations bave the
gffect of changing the allowable nse of any property within the
¢ity, the notice shall include either & map showing the praperty
affected by the changes or a description of the affected
by the changes and & statement that 3 map may be obtained from
the eity council. :

2. The council may adept amendments 1o a1 existing zoning
ordinance after frst submitting the.proposed amendmenis to the
city plan comumission, board of public land cornurissioners or plan
commeittee for recommendation and report and after providing the
notces as reguired in subd. 1. b, of the proposed amendments ansd
hearings thereon. [n any city which is not Jocated in whole or in
part int 2 county with & poplation of 500,000 or miore, if the pro-
posed amendments weould make any change in gn girport affected
ares, as defined in sub. (6) (am) 1. b., the councll shall mail a copy

FRUERBACH & MARTELL SC
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of such notice to the vwner or operator of the airport bordered by
the airpost affected afea. A hearing shall be held on the proposed
amendmencs by, at dic council’s option, the coungil, the plar com-
mission, the boatd of public land commissioners or the plan com-
mittee. The entity holding the hesring shall consider any com-
ments made, or submited, by the commanding officer, or e
officer’s desiguec, of o military base or ingtallation, with at least
200 assigned military perzonnel or that containg at least 2,000
acres, that iz located in or near the city. If the proposed amend-
ments have the effect of changing the allvwwable uis of any prop-
erty within the city, the notice shall include either a map showing
the property affected by the amendments or a description of the
property atfected by the amendments and a statement that a map
may be obtained from the city council. If the council doss not
reczrive racommonddtions and a report from (he plan commission,
board of public land comrmissioners or plan committee within 60
days of submitting the proposed amendments, the council may
hold haarings without first recciving the recommendations and
=port. .

2m. 2. In case of g protest against an amendment proposed
nnder swod, 2., duty signed aad scknowledged by the owners of
20% or more either of the arcas of the land Included in such pro-
posed amendinent, or by the owners of 20% or morc of the area
of the land immedinely adjacenm extending 100 feei thercfrom, o
by the owners of 20% or more of the land dirsetly opposite thereto
extending- 100 feet from the street feontape of such opposite land,
such amendment shall not become effective exsept by the favor-
&ble-vot: of three—fourths of the membeyzs of the council voling an
the proposed change,

b. In any city which is oot located in whole or in part in &
county with a popoladon of 500,000 or more, if 2 propased
amendment under subd. 2. would make any change in an airport
affecied aceg, as defined vader sub, (6) (am) 1. b. and the owner
or operator of the afrport bordered by the aitport affectad area pro-
tests againgt the amendment, the amendment shsll not become
effective except by the favorable vote of two-thirds of the mem-
bers of the council vating on the proposed change,

3. The council may repenl or repeal and reenaot the ennye dis-
wict plan and il zonlng repalations in accordance with subd. 1.
The council may repeal’or repeal amd reepact a part or pants of the
dismrict plan and regulationsin aceordancs with subds, 2. and 2m.

4. The city council shall maintain 2 list of persoms who submil

- @ writter request to receive notice of any proposed zoning action

that may be tkei under subid 1. & or b, or 2. that affects the allow-
able use of the person’s property. If the plan commission, the
Board of public land commissioners, or ¢ity plan committee of the
¢ity counci] completes action on eny tentative recormumendations
that are noticed under subd. 1. a,, proposed changes to a proposed
distriot pfan and regulations that are submitied under subd, 1, b.,
ot proposed amendrments that ave submitted under subd, 2., and
the city council is preparcd to vote on the tentative rescommenda-
tions, changses to a proposed fistrict pian, and reguis-
tons v proposed smendments, the <ty councit shall seud a
notlce, which contains a copy of the tentdtive recommendations,
proposed changes to a proposed district plan, and regalations or
proposed areendments, 1o each ait the list whose property,
the allowsble uss of which, may be affectcd by the tentative rec-
ommendations or ptoposed chunges or amendments. The notice
shall be by mail or in any reasonable form that Is agreed to by the
person a4 the city council, The city council may charge each per-
son on the list who reccives 2 notice a fee that does not exceed the
approximate ¢ost of providing the notice to the person. An ordi-
nance o amendment that is wabject to this subdivision may take
effect even if the city council fails to scnd the sotice that is
tequired by this subdivision.

(da) Interim zoning. The common councit of any city which
has not adopted a zoning ordinance may, without referring the
matter to the plan commission, enacr an interim zoning ordinance
1o preserve existing uses while the comprehensive zoning plan is

S : ey ”‘.‘ q
e,

G oLl

Wgeormr o

3 ERER SRS

e L
onhip @B DD
> *

F.Og9ec

e
R L O

2t SR AT




